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| dissent. Six out of seven prospective black jurors, or 86%, were
peremptorily struck by the prosecutor in this case. A high percentage of struck
jurors is not the only factor to consider in a Batson case. But it seems to me
beyond dispute that striking 86% of prospective black jurors is strong evidence of
the prosecutor’s intent to discriminate on the basis of race. In a case where 91% of
prospective black jurors were struck, the Supreme Court noted that
“[h]appenstance is unlikely to produce this disparity.” Miller-El v. Dretke,125 S.
Ct. 2317, 2325 (2005) (granting federal habeas relief and stating that prosecutor’s
use of peremptory strikes against 91% of prospective black jurors was
“remarkable”).

Furthermore, | believe that the prosecutor’s justifications for excluding
certain black jurors were almost certainly pretextual. Some of the ostensibly race-
neutral reasons for excluding prospective black jurors were “equally on point as to
some white jurors who served.” Id. at 2325-26.

For example, a peremptory strike was used against prospective black juror
Dr. N. Dr. N was a retired psychologist and licensed therapist who specialized in

addiction medicine. During voir dire, he explained that he would be able to find



the defendant guilty even if there was evidence of the defendant’s psychological
problems presented at trial. Dr. N also stated that despite his arrest for drunk
driving thirty years earlier, he could be fair and impartial.

The prosecutor’s principal explanation for using a peremptory strike against
Dr. N was “occupational.” Specifically, the prosecutor explained that Dr. N might
draw upon his expertise as a psychologist if the defense presented evidence of the
petitioner’s psychiatric condition. Moreover, the prosecutor stated that she thought
therapists were liberal. Finally, the prosecutor noted that Dr. N’s prior arrest could
affect him in the instant case.

The prosecutor’s main justification for excluding Dr. N *“cannot reasonably
be accepted,” id. at 2329, when we consider two of the white jurors the prosecutor
did not strike, Juror 7647 and Juror 5248. Juror 7647 was a white doctor. During
voir dire, Juror 7647 revealed that even though he was primarily a family medicine
doctor, he had knowledge of psychiatric illnesses. Another white juror, Juror
5248, explained that she was a nurse in a psychiatric department at a VA hospital.
As a nurse, she provided medication to veterans and worked with patients in group
therapy. She also explained that she did not have any problem with the
presentation of psychiatric issues in the case and would be able to put aside her

professional knowledge and listen to the evidence.



It is plain that Jurors 7647 and 5248 had comparable occupational
backgrounds that would have allowed them to draw on similar outside knowledge.
As a doctor, Juror 7647 likely had more background knowledge of psychiatric
ilinesses than other lay jurors. Similarly, Juror 5248 had daily contact with
psychiatric patients and undoubtedly had extensive knowledge of psychiatric
issues. Both of these white jurors could have drawn on outside knowledge as
easily as Dr. N, but only Dr. N was excluded by the prosecution. Here the
differences between Dr. N and these two white jurors who were allowed to serve
“seem far from significant.” Id. at 2329. In my opinion, Dr. N was only excluded
because he was black, not because of his occupation. This clearly supports the
petitioner’s contention that the prosecutor improperly excluded prospective black
jurors because of their race. See id. at 2325 (“If a prosecutor’s proffered reason for
striking a black panelist applies just as well to an otherwise-similar nonblack who
Is permitted to serve, that is evidence tending to prove purposeful discrimination to
be considered at Batson’s third step.”).

This is only one example of the prosecutor’s pretextual reasons for
exercising peremptory strikes against black jurors. The prosecutor struck several
other black jurors for similarly tenuous reasons. One prospective alternate juror

was struck because she was a “young, single female who lack[ed] life



experiences,” while a white juror, whom the prosecutor described as “very young,
was allowed to serve. Another prospective black juror was struck because of her
“liberal manner of dress” that included earrings on the top and bottom of her ear
and “real short pants.” Looking at the details of the record against the backdrop of
the extremely high percentage of prospective black jurors who were peremptorily
struck, I can only conclude that the prosecutor improperly excluded those
prospective jurors because of their race.

Accordingly, I must dissent.



